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Regulation, Regulators, and the Crisis of Law and Government 

This programme examines the regulatory system in the wake of the global financial crisis,
assessing its current weaknesses, the role of legislative and judicial bodies, and identifying
measures for future reform of both markets and regulatory regimes. It aims to shed light on
the recent failures of regulators, often captive of the very industries they are meant to
regulate, and examine ways to improve the accountability and effectiveness of the
regulatory system.
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n This policy brief outlines the problem of addressing the long-standing exploitation of

migrant domestic workers by using a modern slavery and trafficking approach which is

embedded in the criminal law. It explains why migrant domestic workers who enter the

UK on temporary visas are vulnerable to exploitation by their employers.

n A variety of different legal jurisdictions — criminal law, immigration law, human rights

and equality law, and labour law — can be used to tackle the problem of migrant

domestic workers’ exploitation. However, these different legal jurisdictions, although

compatible in theory, are in conflict in practice. 

n The changes to the UK’s overseas domestic workers visa derive from the concerns of the

former Coalition and current Conservative Governments to close national borders to

‘unskilled’ migrants. In this context, the use of a modern slavery and trafficking

approach to tackle the exploitation of migrant domestic workers backfired. Instead of

offering these workers greater protections, it simply made it more difficult for them to

stay and work in the UK.

n Tackling the exploitation of migrant domestic workers requires a multipronged strategy

designed to regulate the labour market, which includes:
 the UK government’s ratification of the Domestic Workers Convention;
 establishing a centralized and well-funded labour inspectorate; and
 creating a firewall between immigration controls and the enforcement of

labour rights. 

Executive Summary
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Modern slavery and migration

In the UK, the modern slavery frame has been

used by advocates of the rights of migrant

domestic workers to attempt to persuade first the

Coalition Government and then its Conservative

successor to reintroduce the right of domestic

workers who enter the UK on an overseas

domestic workers visa to change employers.1 The

visa permits them to reside within the UK for six

months while working within the private

household of a non-British resident admitted

under another visa category, or that of a returning

UK expatriate. The Coalition Government revoked

this right from migrant domestic workers in April

2012 as part of its broader immigration reforms

that were designed to severely restrict the

numbers of ‘low-skilled’ third-country migrants

entering the country. Advocacy groups such as

Kalayaan, supported by the Labour Party and the

majority of members of the House of Lords,

argued that the right to change employers be

reinstated because the visa tying domestic

workers to their employer creates conditions that

are ripe for modern slavery to occur.2 Moreover,

the Conservative Government ignored the

recommendation of James Ewins, a prominent

barrister whom the government had appointed to

conduct an independent evaluation of the impact

of the tied visa on domestic workers, that the right

of these workers to change employers be

reinstated.3 The only concession the Conservative

Government made was to amend the Modern

Slavery Act to permit overseas domestic workers

who have been referred to the National Referral

Mechanism  — the framework enabling statutory

agents like the police, local authorities, and the UK

Border Agency, together with third-sector

organizations such as Kalayaan and the Salvation

Army, to identify victims of trafficking as victims of

trafficking or servitude — to stay in the UK for a

minimum of six months and to change employers

during this period.4

How did the exploitation and mistreatment of

migrant domestic workers in the UK come to be seen

as a problem of labour trafficking, modern slavery,

and domestic servitude? The answer to this question

is not obvious. The deployment of criminal law to

resolve the problem of the long-documented abuse

of migrant domestic workers in the UK is neither

natural nor inevitable, but is instead a result of a

series of social and political choices. Advocates,

public officials, the media, and politicians often

invoke the criminal law for its symbolic power

because it has become the pre-eminent way of

expressing social opprobrium. But the criminal law is

also replete with specific legal technicalities (such as

burdens of proof ), technologies and personnel

(police and crown prosecutors), and goals

(punishment not compensation) that portray both a

social problem and its solution in a specific way.

There are other ways of understanding the problem

of the exploitation of migrant domestic workers; the

failure of states to enforce labour rights or to

regulate recruitment agencies in combination with

restrictive immigration controls can be seen as

producing fertile soil for abusive employment

practices. Moreover, the paradoxical effect of both

campaigns to treat the exploitation of migrant

domestic workers in the UK as slavery has been to

make the immigration controls that pertain to

migrant domestic workers more restrictive. 
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It is critical to appreciate the political context of

neoliberalism in order to understand the paradoxical

effect of the campaigns that characterize the

exploitation suffered by migrant domestic workers

as a form of modern slavery. I begin by discussing

the idea of labour unfreedom and the process by

which the elements of this unfreedom are

characterized in legal instruments and legal

discourses. Next, I briefly recount how modern

slavery came to be invoked by migrant domestic

workers' advocates to challenge the immigration

controls that regulate the entry of migrant workers

to perform domestic work in the UK and the result of

these campaigns. I conclude by considering what the

key components of a policy designed to stop the

exploitation of migrant domestic workers by their

employers would look like. 

The legal characterization of domestic
workers’ unfreedom  

The example of migrant domestic workers

illuminates the different dimensions of unfreedom

that are involved in a labour regime.5 The host state’s

imposition of restrictive immigration conditions on

migrant domestic workers renders them unfree at

the moment of contract, and creates conditions that

lead to extreme exploitation by employers. For

example, most migrant worker visa programmes tie

a worker’s visa to ongoing employment with a

specific employer, impose restrictions on where

migrant workers may reside (often within the

employer’s home), by what means (if any) they may

obtain permanent residence or citizenship, and

under what conditions (if any) they can be joined by

dependants. In some cases, migrants’ passports are

confiscated on arrival.

How migrant workers’ unfreedom is characterized for
the purposes of providing mechanisms of legal
redress raises important questions concerning the
relationship between legal and other social systems.
Legal characterization is often seen as the process by
which different regulatory paradigms are assigned to
resolve a social problem. Regulatory paradigms or
contexts involve assumptions about the nature and
causes of the problem, the goals of regulation, and

the strategies or techniques of regulation, which
include burden of proof, remedy and redress, and
form and process of adjudication.6

Legal scholars acknowledge that the process of legal
characterization is ‘not a neutral one’ since ‘legal
categories are not immutable abstractions into
which sets of facts can be squeezed regardless of
whether or not they fit’.7 Typically, there is a range of
possible legal categories inhabiting different
regulatory contexts or paradigms. In the UK there are
at least four different regulatory contexts or domains
(crime, labour, human rights, immigration) operating
at the international, national, and subnational levels,
each of which involves a wide range of institutions,
discourses, and practices that govern migrant
domestic workers.8

The concept of jurisdiction is useful for elaborating
the internal construction of a regulatory context.
While jurisdiction is typically associated with the
‘where’ (territory) and the ‘who’ (authority) of
governance, ‘jurisdiction also differentiates and
organizes the “what” of governance — and, most
importantly because of its relative invisibility, the
“how” of governance’.9 The objects of governance —
what is to be regulated — for example, whether the
exploitation of domestic workers is a matter of
criminal or labour law or the treatment of migrant
workers falls within immigration or criminal law, are
associated with governance technologies (how the
object should be governed), which, in turn, can be
understood in terms of institutional capacities and
rationalities as well as social and political norms and
practices. Jurisdiction sets the outer boundaries of
the process of legal characterization, and it is an
outcome of social and political contestation. It
functions to allocate social relations and social
activities into different legal domains or regulatory
contexts. 

Jurisdiction also has an external dimension. Several
jurisdictions or regulatory contexts operate to
construct a complex web of legal governance at the
international level for migrant workers. These
different regulatory domains or jurisdictions are
dynamic, plural, overlapping, and permeable,
involving a number of institutions, actors, and
discourses that operate across a range of scales, with
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different degrees of attachment or embeddedness.
While there are legal techniques for resolving
apparent conflicts about the appropriate or correct
normative characterization, it does not follow that
this legal pluralism operates as a harmonious legal
order since the different jurisdictions reflect
contested and complicated histories involving the
interaction of political economy and historical
contingency.10

For migrant domestic workers, the important issue is
not so much which jurisdiction prevails, but, rather,
how the different jurisdictions fit together to govern
the social processes that produce the different
dimensions of unfreedom. It is helpful to think of the
legal governance of migrant domestic workers as
composed of regulatory domains or spheres of
jurisdictions that can attract or repel each other. The
internal structure of each sphere or domain is
internally complex, composed of a specific
regulatory paradigm, with its own social
assumptions, goals, and technologies. The domains
operate simultaneously along and across different
scales and institutions and they have varying
degrees of influence on one another. Externally, the
borders between the spheres or domains may
overlap or bleed into each other; two or more
jurisdictions can share discourses, doctrines, and
institutions. The relationship between the different
spheres is crucial in understanding the normative or
legal characterization of domestic workers’
unfreedom. Moreover, jurisdictions interact in a
social and political environment, which can function
as a conductor that amplifies the force of a particular
jurisdiction or an insulator that weakens the
influence of one jurisdiction when compared with
another. For example, governments that embrace a
‘law and order’ agenda and that tend to demonize
migrant workers as a threat to their own citizens
imbue the criminal law jurisdiction with a great deal
more force than that of labour law when it comes to
addressing the exploitation of migrant domestic
workers.

Overseas domestic workers in the UK

Intent on closing the UK’s borders for work and
settlement to all but the wealthiest and most highly
skilled third-country nationals, and citing polling
data indicating public support for its position, the

Coalition Government proposed either to abolish the
route for overseas domestic workers in private
households or to restrict residence to a six-month
period as a visitor only, or twelve months where
accompanying a high-value or skilled migrant, with
no possibility of extension, no right to change
employers, restrictions on accompanying
dependants, and no right to settlement.11 These
proposals mirrored the changes proposed, and then
postponed in the face of criticism, by the Labour
Government in 2006.12

Two types of rationales were offered for these
proposals: closing the border to low-skilled workers
who were considered to be of little economic value
to the UK, and ending the abuse of migrant domestic
workers. Remarkably, the government turned on its
head the argument that abolishing the overseas
domestic workers scheme would lead to more
trafficking, invoking the documented cases of
employer abuse of domestic workers admitted
under the visa as a reason for abolishing it.13 It also
noted that the National Referral Mechanism for
identifying victims of trafficking did not exist when
the right of overseas domestic workers to change
employer was introduced. 

The release of the visa reform proposals at the same
time as the government announced its decision to
abstain from voting on the International Labour
Organization’s (ILO) Domestic Workers Convention,
which provides a comprehensive set of labour
standards for domestic workers, exemplifies the
Coalition and Conservative Governments’
determination to remove trafficking from a labour
regulation approach to the problem of the
exploitation of migrant domestic workers. Currently,
under UK employment laws, domestic workers are
excluded from a number of labour standards,
including maximum weekly working time,
restrictions on the duration of night work,
occupational health and safety legislation, and, if
they reside in their employer’s home and are ‘treated
as a member of the family’, the minimum wage.14 If
they are not ‘legal’ migrants, they are not able to
enforce their contractual or statutory rights on the
ground that their employment relationship is
illegal.15 Moreover, the UK government simply
ignored the recommendations and reports of the
international and European human rights bodies
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that identified immigration controls of the type it
was proposing to be part of the problem.16 Instead of
providing domestic workers with employment
rights, it continued to exclude them, holding fast to
an anti-trafficking paradigm that resulted in the
strengthening of border controls and deployment of
the criminal law, and, in the process, reinforced
stereotypes that abuse of domestic workers was a
foreign and not British problem.

In February 2012, the government announced that
instead of abolishing the overseas domestic workers
visa, it would limit its duration to a maximum of six
months, with no extensions, or until the employer
leaves the UK, whichever was sooner. Domestic
workers would be prohibited from bringing
dependants with them (unless they came as visitors),
and, while in the UK, from changing employers,
switching immigration categories, or applying for
settlement. Allowing even a narrow route for
domestic workers was a concession to attract
desirable immigrants, who, after a six-month grace
period, would then be required to recruit domestic
help, possibly through an agency from among UK or
EU workers in the UK labour market.17 The
government justified the prohibition against
changing employers by referring both to data
indicating that up to 60 per cent of employer
changes were not related to abusive employment
conditions, and to the availability of other forms of
protection, such as the National Referral Mechanism
to identify and support victims of trafficking, the
prohibition against slavery, forced labour, and
domestic servitude, and ‘the backstop of domestic
workers being able to return to their country of
origin’.18

When the rules for admitting migrant domestic
workers changed on 6 April 2012, the government
remained steadfast that ‘the best way to address
abuse of overseas domestic workers in the UK is to
restrict access for such workers’.19 Confronted with a
report by the Salvation Army that it had witnessed
an increase in domestic servitude after the visa
changes came into effect, the Home Office replied
that the most effective way to tackle the problem ‘is
to better identify and support victims and target the
criminal gangs behind trafficking, not blaming
immigration controls’.20

The politics of legal characterization 

Enacted in 2015, the Modern Slavery Act 2015 makes

modern slavery, which it defines as encompassing

slavery, servitude, forced and compulsory labour, a

criminal offence. The crime of trafficking is also

situated in the Modern Slavery Act, where the

emphasis is on ‘traffickers and slave drivers’ who

coerce, deceive, and force individuals against their

will into a life of abuse, servitude, and inhumane

treatment. An Anti-Slavery Commissioner has been

appointed, and the strategy for combatting modern

slavery builds upon the government’s approach to

organized crime and counter-terrorism. That the

government’s primary concern is with cross-border

slavery and trafficking is reinforced by the recent

enactment of the Immigration Act 2016, which is

designed to make it harder for people to live and

work illegally in the UK and to impose tougher

penalties and sanctions on rogue employers who

exploit illegal migrants. This Act makes illegal

working a criminal offence, with a maximum

custodial sentence of six months and an unlimited

fine. It also provides that the workers’ wages can be

seized. Punishments for employers who employ

migrant workers without proper authorization to

work in the UK have been increased and businesses

that employ such workers can be closed down. The

UK’s Conservative Government points to an increase

in organized criminal activity associated with labour

market exploitation and illegal workers as the cause

of the problem of low-paid, insecure, and precarious

work in the UK.

The Immigration Act 2016 displays no concern ‘for

the well-being of migrant workers (regardless of

their status)’ and disregards relevant international

norms on the treatment of migrant workers.21 In fact,

migrant workers who are paid for their work may

have their wages confiscated if they are later

prosecuted for illegal working. Under the very broad

doctrine of illegality that operates in the UK,

irregular migrant workers who seek to enforce their

statutory rights will be barred from doing so.22

Migration status, even in the case of the mostly

women workers who are on overseas domestic
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workers visas, is not a protected characteristic under

the Equalities Act.23 In fact, the only possibility that a

migrant worker without lawful status has for redress

is if they are a victim of slavery or trafficking under

the Modern Slavery Act, where there is recourse to a

reparation order. 

Regulatory responses

The problem with the modern slavery approach to
coercive forms of labour control is that it is
embedded in the criminal law and is associated with
strengthening border controls. Although, in theory,
criminal law, labour law, and human rights
approaches to the exploitation of domestic workers
are complementary, in practice, criminal and
immigration law have subsumed and marginalized
human rights and labour law. Effective regulation of
the UK labour market is the only way to stop the
exploitation of overseas domestic workers. 

Moving from ‘light touch regulation’ and establishing
a central labour inspectorate is a critical first step.
The existing mechanisms for enforcing employment
rights in the UK are complex and fragmented. Unlike
most jurisdictions, there is no central inspectorate
and enforcement system. Currently, the enforcement
of employment law in the UK is divided between
four agencies: the Health and Safety Executive
enforces occupational health and safety laws and
aspects of the legislation on working time; HM
Revenue and Customs enforces the National
Minimum Wage; the Employment Agency Standards
Inspectorate enforces rules governing the conduct of
employment agencies; and the Gangmasters
Licensing Authority (GLA) enforces legislation
regulating the conduct of licensed gangmasters,
which are suppliers of labour in sectors such as
agriculture and food processing. The Immigration
Act 2016 gestures towards enforcing employment
standards through the establishment of the Director
of Labour Market Enforcement and by expanding
the remit of the GLA, now called the Gangmasters
and Labour Abuse Authority (GLAA).24 The Director is
supposed to provide strategic direction for the
organizations responsible for regulating the UK
labour market. Moreover, the GLAA will be given
additional powers enabling it to investigate abuse
allegations across the entire UK labour market.

Labour Abuse Prevention Officers, with a specialist
investigator role within the GLAA, will be detailed to
carry out enquiries into labour market abuse
offences.

Although the government claims that the ‘UK has a
strong legal framework in place to ensure that
minimum standards are met for workers’, nothing
could be further from the truth.25 The UK has just 0.9
labour inspectors per 100,000 members of the
workforce, compared with 4.6 in Ireland, 5.1 in the
Netherlands, 12.5 in Belgium, and 18.9 in France —
one of the smallest labour inspectorates in Europe.26

Labour inspection agencies have seen steep declines
in budgets since the 2010 Spending Review —
including more than 20 percent cuts to the GLA.27

There is some indication that this trend has come to
an end; for 2016/17 the UK government has
increased the resources available for compliance
with and enforcement of the National Minimum
wage to 20.2 million, from 13.2 million in 2015–16
and 9.2 million in 2014–15.28 But, at the same time, in
its determination to reduce ‘red tape’, the
government is shifting away from the licensing
system that was at the heart of the GLA move
towards voluntary schemes.29 The turn towards
criminal investigation by the rechristened GLAA is
likely to absorb huge resources and distract from its
core licensing and monitoring functions. 

Moreover, despite the government’s assurances that
the Director of Labour Market Enforcement’s ‘remit
covers labour market breaches, and not immigration
offences’, the Government has made it clear that the
Director and the enforcement bodies will work
closely with immigration officials, whose mandate is
to find, punish, and deport people working in breach
of their visa conditions.30 The GLAA will be
conducting joint operations with the UK Border
Force, which enforces immigration controls. This
intermingling of the enforcement of labour
standards and immigration controls will inevitably
undermine the ability of the Director and the GLAA
to enforce labour standards. Undocumented workers
who are at risk of labour exploitation will be
unwilling to come forward to report violations of
labour standards if they fear that they will be
penalized for ‘illegal working’. For this reason,
organizations as diverse as the International Labour
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Organization, the Council of Europe, and the US
Department of Labor agree that it is critical to erect a
firewall between the enforcement of labour
standards and immigration controls.31 Thus, ensuring
that irregular migration status does not undermine
either entitlement to or enforcement of labour rights
is an important second step in a strategy that is
designed to protect migrant domestic workers from
exploitation.  

Finally, ratifying the ILO’s Domestic Workers
Convention, and applying working time regulations
to domestic workers and repealing the minimum
wage exemption for domestic workers who are
‘treated as a member of the family’, would be a

strong signal to employers that domestic workers
have rights. In a political economy in which policing
borders and combatting crime are key government
priorities, criminal law and border control
approaches to slavery and trafficking are amplified at
the expense of labour law or migrant rights. In this
context, legal approaches that focus on modern
slavery are more likely to harm, rather than help,
precarious migrants. The UK government should
consider much more systematically how best to
tackle unacceptable forms of work, especially when
migrant workers are involved, rather than simply
invoking the criminal law, which tends to exacerbate,
rather than resolve, the problem of labour
exploitation.32
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