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DEMOCRACY: THE CONSTITUTION AND THE COURTS

Aspen: January 10-14, 2010
Monday, January 11
Session One: Democracy, Meta-Democracy, and Judicial Review 

Much discussion of the propriety of judicial review in the legal circles concerns its democratic legitimacy. It is often suggested that courts face a democratic deficit due to the fact that judges are appointed, rather than elected, and that this fact gives them good reasons to defer to political actors such as legislatures who possess a direct mandate from the people. 
However, a wealth of literature within political science is deeply skeptical as to whether it is possible to describe legislative or executive outcomes as representing “the will of the people” in any meaningful way, due to a range of problems which political institutions face in seeking to aggregate popular preferences and judgments. Indeed, a range of political theorists and scientists have put forward highly limited justifications of democracy, which deliberately avoid making any kind of claim about the ability of democratic institutions to translate popular preferences into policy, and instead focus on the instrumental benefits which democratic institutions bring to a polity. 
The issue the session will explore is what implications such democratic skepticism has for judicial motivation? Do judges possess any kind of democratically derived duty to defer to legislative majorities?
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Tuesday, January 12 
Constitutions: Social and Political Foundations
Constitutions occupy a prominent place in the public life of a society. They provide the ground rules for the conduct of government, allocate powers amongst institutions and officials, and define relationships between citizens and government. Constitutions are meant to be fundamental, long-living, and binding. Constitutional lawyers spend a lot of time reflecting on what particular provisions mean and how they apply, while constitutional and political theorists examine the philosophical basis of constitutions and their specific provisions. In this discussion, we shall leave those two approaches aside and reflect instead on the social and political foundations of constitutions.

Four main issues will be considered:
1. Why do societies need constitutions, which is to ask what are the social problems to which a constitution is meant to be a solution? How successful are they?

2. How do constitutions come about: who creates them and under what circumstances?

3. Constitutions are often presented in the name of the people. The U.S. Constitution like many others begins ‘we the people.’ What is the place of the people in modern constitutions? How much influence or control do they have over constitutions?
4. How do we account for constitutions being binding and for their continuity over generations? Why do Americans today respect a set of rules devised generations ago?
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Thursday, January 14

The Role of Courts in a Democratic Society 
To the extent we accept the proposition that courts make law, and affect and even determine social policy, questions are raised as to the democratic legitimacy of their actions. We will ask three questions: whether the role of courts making law and affecting social policy is justifiable, whether it is necessary, and whether it is democratic.

The counter-majoritarian difficulty inherent in the role of courts raises further issues of effectiveness of judicial determination. It is for good reason that the judiciary is considered the weakest of the three branches of government. Among other things, courts depend on the aid of the executive branch for the efficacy of their judgment. Courts, Hamilton points out in Federalist Paper No. 78, have “neither force nor will, but merely judgment.” Yet Hamilton also requires courts to represent the rights of the people when the legislature fails them.
The courts, then, to maintain effectiveness and legitimacy, must resolve disputes and render decisions, especially those in controversial cases, which will be accepted, even if not agreed to, by the people and other branches of the government. Indeed, public opinion may set outer bounds of judicial policy making. Does a court’s legitimacy, as a result, depend on its ability to assess and reflect public sentiment; or, on the other hand, will the people accept a decision of a court, even if it is controversial, if it is rooted properly in constitutional principles? Should courts care if the public would be outraged at their decisions?

Moderators:

1. Denis Galligan,  Professor of Socio-Legal Studies, Oxford University

2. Lisa Miller,  Associate Professor of Political Science, Rutgers University

3. Daniel Butt,  Tutor of Political Philosophy, Bristol University

4. John W. Adams, Adjunct Professor of Political Science, Rutgers University
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